Agenda

Basehor City Council

Work Session
April 4, 2011 7:00 p.m.
Basehor City Hall

1. Re-Zoning Request for 2705 155™ St.
2. Pepsi Beverages Company Agreement
3. Executive Session (if needed)



Memorandum

To: Mr. Mayor and City Council
CC: Mark Loughry

From: Miich Pleak

Date: 3.24.11

Re: Rezoning request for the property located at 2705 155" Street.

Greg Douglas of Douglas Brothers Construction has submitted an application to
rezone the property located at 2705 155" Street. Currently the property is zoned
“CP-1" Neighborhood Business District. The applicant would like the property to
be used for the sales of used automobiles and automobile repair services. These
services are not allowed under “CP-1”. The applicant is requesting the property to
be zoned “CP-2” General Business District to sell and repair automobiles within the
subject property. A conditional use permit will have to be obtained to sell
automobiles under “CP-2” zoning.

In the past, the property has been used as a service station. Once the property
zoning changed to “CP-17, the applicant was allowed to use the property for
automobile repair services under a non-conformance use. Per the zoning
regulations, once a non-conformance use has been discontinued for six (6) months or
more, it shall not be re-established. The property has remained vacant for over six
(6) months.

March 8", 2011 the Planning Commission considered the application for rezoning.
The Planning Commission unanimously voted against the application for rezoning
the property to “CP-2”.

Per Article 18 of the Subdivision Regulations, City Council may: (1) override the
Planning Commission’s recommendation by a 2/3 majority vote; (2) return such
recommendation to the Planning Commission with a statement specifying the basis
for the City Council is failure to approve or disapprove; (3) Accept the
recommendation by the Planning Commission; (4) Table the rezoning request.

Staff has enclosed the documentation from the action of the Planning Commission.




Staff Report

Date: March 1, 2011

Subject: Consideration of Rezoning from “CP-1”, Neighborhood Business Disirict to
“CP-2”, General Business District as submitted by Douglas Brothers
Construction Company, Inc for property located at 2705 N 155" Street.

GENERAL INFORMATION

Applicani:  Greg Douglas
Owner: Douglas Brothers Construction

Address: 2100 N 54" Street
Kansas City, KS 66104

Engineer: NA

SITE INFORMATION

Location: 2705 155" Street,
Current Zoning: “CP-1" Neighborhood Business District
PROJECT BACKGROUND

November 9, 2010 the applicant requested a zoning change to the subject property to allow
for used automobile sales and automobile repair services. To sell used automobiles under “CP-2"
zoning, the applicant will have fo obtain approval for a conditional use permit defined as Motor
Vehicles and Equipment — Retail. In the past, the property has been used as service station. The
property is currently zoned CP-1 which does not allow automobile sales or automobile repair
services. Once a non-conformance use has been discontinued for six (6) months or more, it shall
not be re-established as defined by Article 13 of the Zoning Regulations. The building on the
property has not been in use for over six (8) months.

STAFF ANALYSIS
FACTORS FOR CONSIDERATION:

1. Character of the Immediate Area - The existing character of the area is largely
neighborhood businesses, residential homes, and vacant land. -

2. The Zoning and Uses of the Property Nearby — The zoning and uses of the adjacent
properties are as follows:

Zoning Use
North: “‘CP-1" Commercial

South: "MU-1" Mixed-Use



East: “CP-1" Commercial
West: “CP-1" Commercial

3. The Suitability of the Subject Project to its Present Use — The subject property contains
one vacant building.

4. The Extent to which Removal of the Present Zoning will Detrimentally Effect Nearby
Property — Impacts will occur with the rezoning to a "CP-2". “CP-1" districts are designed
to blend in with neighboring residential housing with minimal impacts. Certain businesses
in “CP-2" zoning may create hardship to surrounding housing and property values. Such
impacts are:

a. Businesses that create large amounts of noise.
b. Storage of outside chemicals.

c. Storage of construction materials

d. Storage of l[arge equipment.

5. The length of Time the Property has Remained Vacant as zoned — The property is not
vacant. There is one building on the property.

6. The relative Gain io the Public Health, Safety, and General Welfare due to the
Approval of the Application as Compared with the Hardship limposed on the
Landowner, if any, as a Result of Denial of the Application — Upon approval of the
application, the existing building may be utilized for automobile repair services and may
apply for a Conditional Permit Use for the sales of automobiles. A building that is presently
not in use may be utilized. The architectural design guidelines will apply to any
improvements to the building. This will be a relative gain for the general welfare of the City
in reference to improvements to the property and tax dollars. Also upon the approval of the
application, the property may be utilized for all other uses associated with “CP-2" zoning.
Allowed uses to “CP-2" zoning may be hardship to surrounding owners in property values,
standard of living for the surrounding residential property owners, and the storage of
materials/equipment.

7. The Conformance of the Requested Rezoning to the Duly Adopted Comprehensive
Plan — The Comprehensive Plan/Future Land Use Map identifies this property as
commercial, but doesn't define which type of commercial district. The subject area can be
considered the City's downtown. The Comprehensive Plan goal is to establish zoning to
allow a mix of uses and to create areas of transition from commercial in the city center to
higher density residential/row houses to traditional single-family homes (Page 26). The
location and design of commercial areas must be incorporated into surrounding areas,
rather than altering the character of surrounding neighborhoods (Page 37).

Recommendation by Planning Staff

If the property is rezoned to "CP-2", the property may be used for a business that does not form a
seamless transition between commercial and residential uses as “CP-1" is designed to do. The
general welfare of surrounding properties may endure hardships such as creating less desirable
property value due to other uses allowed within “CP-2” zoning. Business allowed in “CP-2" zoning
may alsa alter the character of surrounding properties. Staff recommends the zoning of the
subject property to remain "CP-1",
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PUBLIC HEARING NOTICE
CITY OF BASEHOR
PLANNING COMMISSION

Notice is hereby given that the Praanig Commission of the City of 8asehor, Kansas,
will hold the following Pulbiic Hearings on Toesday, March 8, 2011, at 7100 PM in the
meeting room of City tall, Jocated at 2620 N. 155th Street, to consider the following
Hem: RPN

1. Rezone property jocated at 2705 N 165th street, Baseho
rently zaned CP-§ and requesting ci-2 zoning. -

, K5, The property is cur-

All persons who desire 1o conunent for o against said fvems are invited to apnear al
the time and place mentioned above. Copies of the proposed decument are avaiahbie
for review dering normal bosiness hours at Basehor Gity vat gr at our webhsite
wwnw.citvofhasehor.oro. Ay guestions regacding items to0 ihis matter may he di-
rectod to Mitch $leak, City Bngineer at 813-724-1370. :

PLANNING COMBMISSION
OITY OF BASEHOR, KANSAS
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SHEET A
CITY OF BASEHOR

Planning & .Zomng Department
2620 N. 155" Street, PO Box 406, Basehor, KS 65007

Phone: 913-724-1370  Fax. 913~ 724-3388
wyw. basehor.org

Piease respond fo the following questions to the best of your knowledge {Attach additional sheets if
needed)

1. Reason for This Request? ___1he Wuderem o Aaf g fu
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What Is the Suitability of Subject Property for the Uses {o Which it Has Been Restricled?
e lend s Sl Pyt 58 Sz fom 7

ANon e,

To What Extent Will Removal of Restiictions Detrimentally Affect Nearby Properiy?

4. What Is the Refative Gain to the Public Health, Safely, and Welfare by the Destruction of the Value of the

Petitioner’s Property as Compared to the Hardship Imposgd upon the Individual Landowners?
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&, How Does Your Raguest Conform with the Comprehensive Plan? ¢ o (;mu}iy el 28

(‘eclfues(m G 2

g

If the application is for a Development Plan (Planned Resldential, Planned industrial or Mixed
Use) please provide the following additional information.

1. Piease provide a statement regarding why the development plan would be in the public interest. ___

2. Plaase provide a statement with regard as td why the PUD would be consistent with the statement of
Objectives for Planned Unit Development as found in Section 20-1002,
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CP-1 NEIGHBORHOOD BUSINESS
PERNOITTED USES

CP-1 NEIGHBORHOOD BUSINESS
CONDITIONALLY PERMITTED USES

1. ACCOUNTING and BOOKKEEPING
SERVICES

2. ALTERATION, TAILORING, and GARMENT
REPAIR SERVICES

3. AMPHITHEATERS

4, APPAREL and ACCESSORIES ~ RETAIL
5. APPLIANCES (household) - RETAIL

6. ARCADES

7. ART CGALLERIES and STUDIOS

8. ARMIED FORCES RESERVE CENTERS

9. AUDITORJUMS and EXHIBITION HALLS

1. BAKERY- RETAIL
11. BARBER and BEAUTY SERVICES

12, BANKING SERVICES

13, BOOKS and STATIONERY - RETAIL

14. CEMETERIES and MAUSOLEUMS

15. CHURCHES, SYNAGOGUES, and TEMPLES
16, CIGARETTES and CIGARS - RETAIL

17. CIVIC, SOCIAL and FRATERNAL ASSOC
18. CONFECTIONARY - RETAIL

19. COUNTRY and ATHLETIC CLUBS

20. CREDIT and COLLECTION SERVICES

21. DAY CARE CENTERS (seven or more
unrelated children or adults)

22. DAIRY PRODUCTS — RETAIL

23. DETECTIVE SERVICES

24, DRUG and PROPRIETARY - RETAIL

1. ADVERTISING SERVICES
. BOARDING and ROOMING HOUSES

bo

3. BUSINESS NOT ELSEWHERE LISTED

4. BUSINESS ASSOCIATIONS

5. CREDIT REPORTING SERVICES

8. DORMITORIES, COLLEGE

7. DWELLING, MULTI-FAMILY

8. FRATERNITY and SORORITY HOUSES
9. FUNERAL and CREMATORY SERVICES
10, MANAGEMENT CONSULTING SERVICES
11 MONASTERIES and CONVENTS

12, NEWS SYNDICATE SERVICES

13. NURSING and REST HOMES

14, QRPHANAGES

15 RESTAURANTS, DRIVE-IN

16. PROFESSICNAL OFFICES NOT
ELSEWHERE LIST

~}




CP-1 NEYGHBORHOOD BUSINESS
PERMITTED USES

CP-1 NEIGHBORHQOD BUSINESS
PERMITTED USES

25 DRY CLEANING and LAUNDRY SERVICES

26, EMPLOYMENT SERVICES

27. ENGINEERING and ARCHITECTURAL
SERVICES

28. FARMERS MARKET

29. FISH and SEAFQOD - RETAIL

30. FLORIST — RETALL

31. GASQLINE STATIONS

32. GIFTS and NOVELTIES — RETATIL
33. GLASS and METAL WARE - RETAIL
34. GOLF COURSES

35. GROCERIES and MEAT - RETAIL
36, HARDWARE and FARM — RETAIL
37 HEALTH and EXERCISE SPAS

38, HEARING, OPTICAL, and ORTH@PEDIC
APPLIANCES

39. HOBBY SUPPLIES - RETAIL
40. HOSPITALS and MEDICAL CLINICS
41.ICE - RETAIL

42. INSURANCE AGENTS and SERVICES
43, INVESTMENT SERVICES

44. JEWELRY ~ RETAIL

45, LABOR ORGANLZATIONS

46. LEGAL SERVICES

47. LIGUCR - RETAIL

48. LOCKSMITH SERVICES

49, MAGAZINES and NEWSPAPERS - RETAIL

50, MEDICAL, DENTAL, and CHIROPRACTIC
SERVICES

51, MOTELS, HOTELS, and TOURIST COURTS
52. MUSEUMS

53, MUSIC SUPPLIES — RETAIL

54, PAINT and WALLPAPER - RETALL

55, PARKS and PLAYGROUNDS, PUBLIC

56. PETS and GROOMING - RETAIL

57. PHOTOFINISHING, PHOTCOPYING, and
BLUEPRINTING SERVICES

58. PHOTOGRAPHIC STUDIOS
59, PRODUCE — RETAIL

60. PROFESSIONAL OFFICES NOT
ELSEWHERE LISTED

§1. REAL ESTATE and ABSTRACTING
SERVICES

62. RESTAURANTS
63, RETAIL TRADE NOT ELSEWHERE LISTED

64, SCHOOL.S, FRIMARY and SECONDARY
65. SECOND-HAND MERCHANDISE-RETAIL
66, SECURITY and COMMODITY BRGKERS
67. SHOE SHINING and REPAIR SERVICES

68, SOCIAL CORRECTIONAL, TREATMENT,
and COUNSELING SERVICES

§9. SKATING RINKS

70. STENOGRAPHIC, DUPLICATING, and
MAILING SERVICES

71. TRAVEL AGENCIES
72. WATCH, CLOCK, and JEWELRY REPAIR




CP-1 NEIGHBORHOOD BUSINESS
PERMITTED USES

73. WELFARE SERVICES

74. COMMUNICATION EXCHANGE STATIONS
and TOWERS

75. Z0CS, AQUARIUMS, and BOTANICAL
GARDENS




CP-2 GENERAL BUSINESS
PERMITTED USES

CP-2 GENERAL BUSINESS
CONDITIONALLY PERMITTED USES

L ACCOUNTING and BOOKKEEPING .
SERVICES

2. ADVERTISING SERVICES
3. AIR CONDITIONING, REFRIGERATION

>

EQULIP. and SUPPLIES - WHOLESALE
4, ALCOHOLIC BEVERAGES - WHOLESALE

3. AMPHITHEATERS

6. ANTIQUES - RETAIL

7. APPLIANCES ~-RETAIL and WHOLESALE
8. APPLLIANCE REPAIR SERVICES

9. ARCADES

10. ARMED FORCES RESERVE CENTERS
11, AUDITORIUMS and EXFIBITION HALLS
12. AUTOMOBILE REPAIR SERVICES

13, AUTOMOBILE and TRUCK RENTAL

4, AUTCMOBILE PARTS - RETAIL

15, BAIT SHOPS

16, BANKING SERVICES

17. BARBER and BEAUTY SERVICES

18. BOOKS and NEWSPAPER DISTRIBUTING -
WHOLESALE

19, BOWLING

20. BUTLDING CONSTRUCTION
CONTRACTORS

21, BUSINESS CONSULTING SERVICES

22, BUSINESS OFFICES NOT ELSEWHERE
LISTED

23. BUSINESS ASSQCIATIONS

{. ADULT ENTERTAINMENT BUSINESSES
2 AMUSEMENT PARKS

3. ART GALLERIES

4. ARTIST STUDIOS

5. BAKERIES - RETAIL

6. BOOIKS ~ RETAIL

7. BUS GARAGE and MAINTENANCE

8. CONFECTIONERY - RETAIL

9, CIGARETTES and CIGARS - RETAIL
10. DAIRY FPRODUCTS - RETAIL

11. DRUG STORES

12, EXTERMINATING SERVICES

13, CARPET CLEANING and REPAIR

14. ¥I8H and SEAFCOL - RETAIL

15, FLORISTS « RETAIL

16. GIFT'S and NOVELTIES - RETAIL

17. GROCERIES and MEAT « RETAIL

18, HARDWARY aud FARM SUPPLIES - RETAIL
16, HOBBY SUPPLIES - RETAIL

200 ICE - MANUFACTURING

21 LIQUOR - RETAIL

22. MAGAZINES and NEWSPAPERS - RETAIL
23, MOTOR VEHICLES and EQUIP. - RETALL
24, PETS and PET GROOMING

25 PRODUCE - RETAIL

96. RACE TRACKS
27, WATER STORAGE FACILITIES

10




CP-2 GENERAL BUSINESS
PERMITTED USES

CP.2 GENERAL BUSINESS,
PERMITTED USES

24, BUS TERMINALS

25 CAR WASH

26. CEMETERIES and MAUSQLEUMS

27. CHURCHES, SYNAGOGUES, and TEMPLES

28. CIVIC, SOCIAL and FRATERNAL
ASSCGCIATIONS

28, COMMERCIAL and INDUSTRIAL EQUIP, -
WHOLESALE

30. CONSTRUCTION EQUIP, - RETAIL
31, COUNTRY and ATHLETIC CLUBS

32. CREDIT and COLLECTION SERVICES
33. DEPARTMENT STORES - RETAIL

34, DETECTIVE SERVICES

. DISCOUNT STORES - RETAIL

35
36. DRUGS and SUNDRIES - WHOLESALE
37. DRY GOODS ~ RETAIL and WHOLESALE
38. DUPLICATING and MATLING SERVICES
39. ELECTRICAL REPAIR SERVICES ( except
radio and tv)

40, BLECTRICAL SUPPLIES - RETAIL
41. ELECTRONICPARTS - WHOLESALE

42. EMPLOYMENT SERVICES

43. ENGINEERING and ARCHITECTURAL
SERVICES

44, EQUIPMENT and SUPPLIES FOR SERVICE
ESTABLISHMENTS - WHOLESALE

45 EQUIPMENT RENTAL and LEASING
SERVICES

46. FARM MACHINERY - RETAIL

47 FARMERS MARKET

48 FOOD LOCKERS and REFRIGERATED
STORAGE

49, FREIGHT TERMINALS
56. FUNERAL and CREMATORY SERVICES
5]1. FURNITURE - RETAIL

52. FURNITURE REPAIR and UPHOLSTERY
SERVICES

53. FUR REPAIR and STORAGE

54. GARDEN and NURSERY - RETAIL

53, GASOLINE STATIONS « RETAIL

56. GOLF COURSES

57. GOLF DRIVING FANGES

58. GREENHOUSES

59, HARDWARE -~ WHOLESALE

60. HEALTH SPAS

G1. HVAC BGQUIP. and SUPPLIES - RETAIL
62, HOME FURNISHINGS - WHOLESALE
63, ICE - RETAIL

64. INSURANCE SERVICES

v

65, INVESTMENT SERVICES
66. JANITORIAL SERVICES
§7. LANDSCAPE SERVICES
68. LAPIDARY WORK

69, LAUNDERING SERVICES
70, LAWN CARE SERVICES

71. LEGAL SERVICES




CP-2 GENERAY BUSINESS
PERMITTED USES

CP-2 GENERAL BUSINESS
PERMITTED USES

72 LUMBER YARDS - RETAIL

=3

73. MAIL ORDER ~ RETAIL
74. MASSAGE SERVICES
75. MEDICAL and DENTAL LABORATORIES

76. MOBILE HOMES and ACCESSORIES -
RETAIL

77. MONUMENTS - RETAIL
78. MOTELS, HOTELS, and TOURIST COURTS
79. MOVIE DISTRIBUTION SERVICES

80. MOTOR FREIGHT GARAGING and
MAINTENANCE

81. MUSEUMS

82. NEWS SERVICES

83. NURSERY PLANTS - RETAIL

84, OUTDOOR ADVERTISING SERVICES
85, PAINT and WALLPAPER - RETAIL

86. PAPER and PRODUCTS - WHOLIESALE
87. PARKS and PLAYGROUNDS, PUBLIC

88, PHOTOCOPYING and BLUEPRINTING
SERVICES

89. PRIVATE CLUBS

90. PROFESSIONAL EQUIPMENT aad SUPPLIES
- WHOLESALE

91. PROFESSIONAL QFFICES NOT
ELSEWHERE LISTED

92. REAL ESTATE and ABSTRACTING
SERVICES

93. RESEARCH and TESTING SERVICES

94, RESTAURANTS

85, RADIO and TV STUDIOS

96, RESTAURANTS, DRIVE-IN
97. ROAD and UTILITY MATNTENANCE VARIDS

9%, SCHOQLS - ART, MUSIC, DANCE

99, SCHOOLS, PRIMARY and SECONDARY

100, SCHOQOL.S, BUSINESS
10}, SCHOOLS, TRADE and VOCATIONAL

102, SCHOOLS, COLLEGES
103, SECURITY and COMMODITY BROKERS

104. SKATING RINKS

105, SOCIAL, CORRECTIONAL, TREATMENT,
and COUNSELING SERVICES

106, SPORTING GOODS - RETAIL

107, STADIUMS

108. STUDIOS - RADIO and TV

109, TAVERNS

110. TAX] DISPATCH and MAINTENANCE

11 L TELE-COMMUNICATIONS EXCHANGE
STATIONS

112, TELE-COMMUNICATIONS RELAY
TOWERS

113, THEATERS, INDOOR

114. TRAVEL AGENTS

115, VENDING MACHINE OFERATORS -
RETAIL




CP-2 GENERAL BUSINESS
PERMITTED USES

116, VETERINARIAN SERVICES - INDOOR
ONLY

117, WAREHOUSING OF NONHAZARDOUS
MATERIALS

118, WAREHOUSING OF HOUSEHOLD GOODS
H9 WATER TREATMENT FACILITIES

120, WELL DRILLING SERVICES

121, WELFARE SERVICES

122 7008, AQUARIUMS, and BOTANICAL
GARDENS

13



Date: March 24, 2011

To:  Baschor City Council
Mark Loughry, City Administrator

From: Corey Swisher, City Clerk/Finance Director

Re:  Agreement with Pepsi Beverages Company to serve as the exclusive beverage vendor at the Field of
Dreams athletic complex.

Background:

City staff aggressively pursued an exclusive beverage associational partnership for the Field of Dreams
athletic complex. Pepsi Beverages Company provided the most lucrative proposal. The Pepsi proposal will
be in effect from April 1, 2011 through March 31, 2014. The City will receive $2,500 per year plus a
percentage based on volume of Pepsi products sold at the facility. The contract has been reviewed and
approved by the City Attorney.

Considerations:
Increased City revenue.
Attachments:

Pepsi Proposal.
Proposed Contract.

2620 N. 155" Street 913-724-1370
P.0. Box 406 FAX 913-724-3388

Basehor, KS 66007-0406 www.cityofbasehor.org
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BEVERAGE AGREEMENT

This Beverage Agreement (the “Agreement”) is made this day of January 31st, 2011 by
and between Bottling Group, LLC on behalf of its affiliates and/or their respective
subsidiaries collectively comprising Pepsi Beverages Company (“Pepsi”) with offices
located at 1775 KC Rd Olathe Kansas 66061 and the City Of Basehor with offices located
at 2620 N 155" Street Basehor Kansas 66007,

WHEREAS, Customer and Pepsi each desire that Pepsi, through its Brands (as
hereinafter defined), serve as the sole, exclusive and official Beverage (as hereinafter
defined) supplier, distributor and advertiser of Customer at each and every location
owned and operated, controlled or utilized by the Customer including, but not limited
to, each and every location, Beverage fountain and vending location, special events
area, concession vending area, or any and all other areas and locations that serve
concessions to the general public and become operational during the term of this
Agreement (the “Facilities”). A list of current Facilities is set forth on Exhibit A.

NOW THEREFORE, in consideration of the mutual covenants Pepsi and
Customer hereby agree as follows:

1. Beverages shall be defined as any and all non-alcoholic drinks except hot
brewed coffee, and hot brewed tea and milk.

2. Brands shall mean any and all Beverages sold and distributed by Pepsi and
any and all Beverages Pepsi may sell or distribute in the future including, but not
limited to, carbonated soft drinks, non-carbonated soft drinks, juices, juice containing
beverages, teas, energy drinks, sports drinks, or isotonic drinks, bottled waters and
bottled coffees.

3. Subject to the renewal provisions set forth herein below, the term of this
(3) Three year Agreement shall commence on April 1, 2011 and terminate on March
31st, 2014, or when Customer has purchased a total of 1250 gallons and 2800 cases (the
“Benchmark Requirement”), whichever comes last (“Term”). All funding provided by
Pepsi in Paragraph 5 of this Agreement shall terminate on March 31, 2014 however,
Customer shall be required to honor the terms and conditions of the Agreement until
the Benchmark Requirement has been met. “Year” shall mean each 12-month period
during the Term beginning with the first day of the Term or an anniversary thereof.

( Benchmark) 300 self serve cases of 20 oz/Aquafina, 1650 self serve cases of 20 oz PET

products, or a combined total of 1,950 Bottle cases.




4. Customer grants to Pepsi the right of first refusal to serve as the sole, exclusive and
official Beverage sponsor, supplier, distributor, advertiser and promoter to Customer
and the Facilities for the One (1) year period immediately following the expiration of
this Agreement upon such conditions as the parties mutually agree. In a Right of First
Refusal, Customer may accept Pepsi’s proposal without competitive bidding, or in the
alternative, Pepsi will be given the right to match any competitive offer made.

5. In exchange for Customer’s Three (3) year commitment and other valuable
consideration and upon full execution of this Agreement, the parties agree as follows:

a. Pepsiagrees to pay Customer a total marketing fund payment of Two Thousand
Five Hundred ($2,500.00) Dollars in each year of the agreement (the “Annual
Marketing Fund”). The first such payment in the amount of will be made within
Forty Five (45) days after full execution of this Agreement in year one, Year's 2-3
payment will be made on the anniversary date of this Agreement during the
Term.

b. Pepsi shall provide Customer with annually published recreational pricing for
Bottle and Can products, and annually published local fountain pricing for all
postmix product.

¢. Pepsi agrees to pay Customer a marketing rebate on all fountain product
purchased by the Customer in any given year during the Term. Rebate Structure
is as follows:
$1.50 per gallon on all BIB purchased

d. Pepsi agrees to pay Customer a marketing rebate on all 200z cases purchased by
Customer in any given year during the Term. Rebate structure is as follows:

$3.00 per case on all Gatorade/CSD 200z product

$1.50 per case on all Aquafina 200z Water and/or Energy products

Rebate payments shall be made within sixty (60) days after the end of each year
of this Agreement based on the immediately prior year’s purchases.



h. Pepsi reserves the right to increase product prices up to four percent (4%) per
year during the Term.

6. All payments, including the value of donations, made by Pepsi to Customer under
Paragraph 5 of this Agreement shall be deemed earned at an equal prorated rate per
month for the purposes of this Agreement, notwithstanding the date of actual payment.

7. Customer hereby licenses and appoints Pepsi, through its Brands, as the sole,
exclusive and official Beverage supplier, distributor and advertiser of Customer and the
Facilities. Customer shall cause the Brands to be exclusively available at the Facilities
and no Beverages or Beverage related items including, but not limited to, cups or
premium items, that compete with or are the same as or similar to the Brands shall be
made available, advertised and/or promoted at the Facilities or by Customer.

8. Customer recognizes that Pepsi has paid valuable consideration to ensure an
exclusive Beverage associational relationship with Customer with respect to an
exclusive Beverage supply and distribution program and that any dilution or
diminution of such exclusivity seriously impairs Pepsi’s valuable rights. Accordingly,
in the event another person or entity attempts, without Pepsi’s explicit consent, to
associate Beverages that compete with or are the same as or similar to the Brands
(“Competitive Products”) with Customer or to suggest that Competitive Products are
endorsed by or associated with Customer by referring directly or indirectly to Customer
(all of which actions described herein are sometimes referred to as “Ambush
Marketing”), Customer will promptly oppose such actions and cooperate with Pepsi’s
efforts to stop the Ambush Marketing and to protect the exclusive associational rights
granted to Pepsi in this Agreement. In the event any such Ambush Marketing occurs
during the Term or any renewal thereof, immediately upon learning thereof, each party
shall notify the other party hereto.

9. All art work and logo sheets to be used in any advertisements, signage and
press releases promoting the Brands are subject to the prior mutual approval of Pepsi
and Customer, with neither party unreasonably withholding such approval.

10. Except as may otherwise be required by this Agreement, law or legal process,
no party shall disclose to any third party the terms and conditions of this Agreement.



11. Except if prohibited by law, during the entire Term, Pepsi shall provide and
supply Customer with all necessary equipment to dispense the Brands at the Facilities
without charge; provided that all Beverages are supplied to Customer and the Facilities
by Pepsi as set forth above and that the only products dispensed from such equipment
are the Brands. Pepsi will provide service on all equipment without charge to
Customer. All rights, title and interest in all Pepsi equipment supplied to Customer
shall at all times remain with Pepsi.

12, Customer represents and warrants to Pepsi that all appropriate approvals
required to enter into this Agreement have been granted and the individual executing
this Agreement on behalf of Customer has been duly authorized by any and all persons
or entities of which authorization is required to enter into this Agreement on behalf of
Customer. Customer also agrees that at no time will it challenge, contest, disclaim or
deny the authority of the individual signing this Agreement on behalf of Customer or
use as a basis to void, cancel or nullify this Agreement a claim that the individual
signing below was not authorized to sign this Agreement on behalf of Customer.
Further, Customer guarantees and warrants that the execution, delivery and
performance of this Agreement by Customer will not and does not violate any
agreements with or the rights of third parties.

13. In the event any of the covenants, agreements, terms or provisions contained
in this Agreement shall be invalid, illegal or unenforceable in any respect, the validity of
the remaining covenants, agreements, terms and provisions contained herein shall not
in any way be affected, prejudiced or disturbed thereby.

14. If Customer fails to perform any of the promises set forth in this Agreement,
then as an option but not as its sole remedy, Pepsi may terminate this Agreement. If
this Agreement is terminated for any reason, Customer agrees to return to Pepsi a pro
rata portion of all monetary payments, including the value of donations, made to but
not earned by Customer under Paragraphs 5 of this Agreement. Further, any such
breach by Customer shall be deemed as authorization to Pepsi to allow Pepsi immediate
access to the Facilities to take possession of each and every piece of Pepsi’s equipment
without any claim of trespass.

15. Any failure by either party hereto to enforce at any time or for any period of
time any one or more of the terms or conditions of this Agreement, shall not be a waiver
of such terms or conditions or of either party’s right thereafter to enforce each and every
term and condition of this Agreement.



16. It is mutually understood and agreed, and it is the intent of Pepsi and
Customer that an independent contractor relationship be established and is hereby
established under the terms and conditions of this Agreement: that employees of
Customer are not, nor shall they be deemed to be, employees of Pepsi; and, that
employees of Pepsi are not nor shall they be deemed to be employees of Customer.

17.  Neither this Agreement nor any rights under this Agreement may be
assigned or otherwise transferred by either party in whole or in part, whether
voluntarily or by operation of law, except by way of sale of assets, merger or
consolidation, without the prior written consent of the other party, which consent shall
not be unreasonably withheld. Subject to the foregoing, this Agreement will be binding
upon and will inure to the benefit of the parties and their respective successors and
assigns.

18.  This Agreement fully expresses the entire understanding of Pepsi and
Customer. Any and all prior understandings are hereby canceled. No future changes
in the terms of this Agreement shall be valid, except when and if reduced to writing and
signed by both Pepsi and Customer, by legally authorized officials thereof.

19. Pepsi acknowledges and understands that Customer is subject to the
Kansas Cash Basis Law, which means the Customer is only obligated to pay under the
Agreement if the funds for said payments have been budgeted and appropriated for
each year of the Agreement, or the funds are made available from any lawfully
operated revenue producing source of Customer. Nothing stated herein shall be
construed as Customer entering into this Agreement in violation of said law, or
suggesting Customer is agreeing to something not permitted by the law. If this
Agreement is terminated due to Customer’s inability to purchases the Brands as
described herein, Customer shall immediately return all equipment to Pepsi and
reimburse to Pepsi the unearned portion of the Annual Marketing Fund paid in the
Year in which the Agreement is terminated, the amount of such reimbursement based
on the number of months remaining in the Year at the time such termination occurs.



IN WITNESS WHEREQF, the parties have executed this Agreement as of the
date and year first above written.

City Of Basehor Botting Group, LLC
By:
By: Y
Name:
Name:
, Title:
Title:




